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PREFACE

The series of handbooks on the Generalized System of Preferences (GSP) promotes greater awareness among
exporters and government officials in developing countries on trading opportunities available under the GSP and
other preferential trade arrangements and a better understanding on applicable rules and regulations with a view
to facilitating their effective utilization. The series comprises the following publications:

Handbook on the Scheme of Australia (UNCTAD/ITCD/TSB/Misc.56)

Handbook on the Scheme of Canada (UNCTAD/ITCD/TSB/Misc.66)

Handbook on the Scheme of the European Union (UNCTAD/ITCD/TSB/Misc.25/Rev.4)

Handbook on the Rules of Origin of the European Union (UNCTAD/ITCD/TSB/Misc.25/Rev.3/Add.1)
Handbook on the Scheme of Japan (UNCTAD/ITCD/TSB/Misc.42/Rev.3)

Handbook on the Preferential Tariff Scheme of the Republic of Korea in Favour of Least Developed Countries
(UNCTAD/ITCD/TSB/Misc.75)

Handbook on the Scheme of New Zealand (UNCTAD/ITCD/TSB/Misc.48)

Handbook on the Scheme of Norway (UNCTAD/ITCD/TSB/Misc.29/Rev.1)

Handbook on the Scheme of Switzerland (UNCTAD/ITCD/TSB/Misc.28/Rev.3)

Handbook on the Scheme of Turkey (UNCTAD/ITCD/TSB/Misc.74)

Handbook on the Scheme of the United States of America (present volume)

Generalized System of Preferences — List of Beneficiaries (UNCTAD/ITCD/TSB/Misc.62/Rev.6)
The African Growth and Opportunity Act: A Preliminary Assessment (UNCTAD/ITCD/TSB/2003/1)

Quantifying the Benefits Obtained by Developing Countries from the Generalized System of Preferences
(UNCTAD/ITCD/TSB/Misc.52)

Trade Preferences for LDCs: An Early Assessment of Benefits and Possible Improvements
(UNCTAD/ITCD/TSB/2003/8)

These publications are also available on the Internet: www.unctad.org/gsp.

For further information on the scheme, readers are invited to contact:

Ms. Mina Mashayekhi

Head, Trade Negotiations and Commercial Diplomacy Branch

Division on International Trade in Goods and Services, and Commodities
United Nations Conference on Trade and Development

Palais des Nations

CH 1211 Geneva 10

Switzerland

Tel.: 41 22 917 5866

Fax: 41 22 917 0044
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NOTES

This handbook has been prepared by the UNCTAD secretariat drawing on its ongoing work on the GSP and
other preferential market access issues. The handbook aims to provide a general explanation of the United
States scheme to allow developing country government officials and experts to gain a better understanding of
the scheme to promote its better utilization.

The handbook is essentially based on publicly available official information, as well as that provided by the
permanent mission of the United States to the United Nations Office at Geneva, Switzerland.

Readers may also visit: www.unctad.org/gsp.
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The United States GSP provides preferential duty-free entry for about 4,800 products imported into the country
from 131 designated beneficiary countries and territories, including 44 least developed beneficiary developing
countries (LDBDCs) so designated. It was instituted in 1 January 1976 by the Trade Act of 1974 and has been
renewed periodically since then. The previous cycle of the scheme expired on 31 July 2013. The GSP has been
reauthorized, this being effective from 29 July 2015 until 31 December 2017, with retroactive relief for eligible
products imported since 31 July 2013. Importers have 180 days from 29 July to submit claims for duty refunds.
It should be noted that retroactive benefits are applicable only to goods and countries that are GSP-eligible as of
29 July, thus excluding those from Bangladesh and the Russian Federation.

The purpose of this handbook is to spell out the terms of the United States programmes, with special emphasis
on how firms and Governments in the beneficiary countries can best use the GSP programme to their fullest
advantage. In addition to the Unites States GSP programme, the handbook covers the African Growth and
Opportunity Act (AGOA). This latter strengthens United States relations with sub-Saharan African countries and
provides incentives for these countries to achieve political and economic reform and growth through enhanced
GSP preferences.




HOW THE UNITED STATES PROGRAMME
IS ADMINISTERED?
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The administration of the United States GSP programme can be divided into two distinct areas. The day-to-day
operation of the programme is primarily the responsibility of the United States Customs Service, which is part
of the Department of the Treasury (refer to appendix 3 for the regulations that govern the Customs Service’s
implementation of the programme).

While many of the policy issues in the GSP are theoretically decided by the President of the United States, in
reality the latter’s decisions are made on the basis of advice provided by the Office of the United States Trade
Representative (USTR) and other agencies (see appendix 4 for the regulations that govern the USTR’s conduct
of GSP reviews). The address of the USTR GSP office is:

Office of the United States Trade Representative
USTR Annex

1724 F Street, NW

Washington, DC 20508

Tel.: 1 202 395 6971; Fax: 1 202 395 9481
Email: contactustr@ustr.eop.gov

The USTR consults with other agencies of the United States Government on all important issues affecting the
GSP. The GSP Subcommittee of the Trade Policy Staff Committee is responsible for recommending to the
President the actions he should take on petitions that seek changes in the programme’s members from all
government agencies with an interest in international economic relations (for example, the Departments of State,
Commerce, Labour, among others).

The GSP Subcommittee conducts annual reviews of the GSP programme, in which it considers a wider range
of petitions. Any interested party — embassies, government agencies, United States foreign firms, and so forth
— may petition the GSP Subcommittee to request modifications to the list of products or countries eligible for
GSP treatment. A beneficiary country can use this annual review to ask that the Subcommittee add a product
to the GSP, or that it waives the limits that apply to imports of a specific product. Other interested parties may
ask that the Subcommittee add a product to the GSP, remove a product from the programme, remove a specific
country’s eligibility for a specific product, or remove a country altogether from the GSP. The GSP Subcommittee
usually decides within several weeks which of these petitions it will accept for review. The petitions that are
accepted for review are then subject to a process of hearings lasting several months, advice from the United
States International Trade Commission (USITC) and internal deliberations; the petitions that are not accepted
are abandoned at this point. Table 1 details the chronology of the United States preferential trade programmes.

Table 1. Chronology of the GSP and other United States preferential trade programmes

1947 Havana Charter for the International Trade Organization provided for “preferences. . .in the interests of economic development”
but did not enter into effect.

The GSP was proposed at the first United Nations Conference on Trade and Development (UNCTAD |).

President Lyndon Johnson indicated at the Punta del Este conference of western hemisphere leaders (second Summit of the
Americas) that he was prepared to consider preferences for developing countries.

President Richard Nixon declared his support for the GSP and included it in the proposed Trade Act of 1969 that he sent to
Congress for approval.

General Agreement on Tariffs and Trade (GATT) contracting parties granted a 10-year waiver for the GSP.

Congress approved the GSP as part of the Trade Act of 1974,

The Trade Act of 1974 was signed into law, and countries were designated for the programme.

The GSP entered into effect.

GATT contracting parties approved an enabling clause in the Tokyo Round, providing a permanent waiver and exempting the
GSP from GATT rules. A provision in the Trade Agreements Act of 1979 allowed for the designation to the GSP of Organization
of the Petroleum Exporting Countries (OPEC) member countries if they did not participate in the oil embargoes.
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Ecuador, Indonesia and the Bolivarian Republic of Venezuela were designated as GSP beneficiaries.

The Caribbean Basin Economic Recovery Act provided superior preferences for Central American and Caribbean countries.

1984

The Trade and Tariff Act of 1984 renewed the GSP until mid-1993.

1985-1987

A general review of the GSP programme led to numerous changes in product eligibility.

Nicaragua’s GSP privileges were terminated for reasons of workers’ rights.

Paraguay was suspended from the GSP for reasons of workers’ rights.

Chile was suspended from the GSP for reasons of workers’ rights.

The Republic of Korea, Singapore, Hong Kong (China) and Taiwan Province of China were graduated from the GSP.

Chile and Paraguay were reinstated to the GSP; the Andean Trade Preferences Act was enacted, providing superior preferences
for the Plurinational State of Bolivia, Colombia, Ecuador and Peru.

1990-1992

Several Baltic and Eastern European States are designated for the GSP.

1993-1995

Following a change in the law, most States of the former Union of Soviet Socialist Republics were designated for the GSP.

The GSP was renewed several days after it expired.

The GSP was renewed three months after it expired; Mexico lost GSP benefits upon entry into force of the North American Free
Trade Agreement.

Israel was graduated from the GSP.

The GSP was renewed 13 months after it expired.

Many products were made GSP-eligible when imported from least developed countries (LDCs); in a dispute over intellectual
property protection the United States removed half of Argentina’s GSP privileges; President Clinton proposed the AGOA for
sub-Saharan African countries.

Cyprus, Malaysia, Aruba, the Cayman Islands, Greenland, Macao (China) and the Netherlands Antilles were graduated from GSP.

President Clinton proposed the Southeast Europe Trade Preferences Act; Gabon and Mongolia were designated for the GSP;
Mauritania was reinstated to the GSP as an LDC beneficiary.

President Clinton signed the AGOA into law on 18 May 2000; thirty-four sub-Saharan African countries were designated as
AGOA beneficiaries; Eritrea and Nigeria were designated for the GSP; Belarus was suspended from the GSP.

Swaziland was designated as an AGOA beneficiary; the GSP expired in September; Ukraine was suspended from the GSP for
reasons of intellectual property rights.

Cote d’lvoire was designated as an AGOA beneficiary; the Trade Act of 2002 reauthorized the GSP scheme in August; the 2002
Act modified certain rules under the AGOA.

The President’s proclamation extended or preserved benefits for approximately $220 million in imports through the addition
of new products, restoration of previously lost benefits and the continuation of benefits that would have otherwise expired.

President George W. Bush signed legislation that included new statutory thresholds to identify products that had reached a level
of competitiveness suggesting that they no longer warranted duty-free benefits.

Twenty-one products from specific beneficiaries were excluded from the GSP; this group included 13 products that exceeded
the statutory “competitive need limitations* (CNLs) and eight products that had been granted waivers to the CNLs at least
five years previously and were currently subject to statutory “super-competitiveness” thresholds; Liberia and Ukraine were
reinstated to the GSP.

Three types of aluminium products were added to the list of GSP-eligible products; GSP eligibility was terminated for 25
products from specific beneficiary countries.

Two agricultural products were added to the GSP list; 12 sufficiently competitive products from six beneficiary countries were
excluded from GSP treatment.

The GSP cycle expired on 31 December 2009; Trinidad and Tobago graduated from GSP eligibility; presidential proclamation
granted the Maldives GSP beneficiary status; AGOA eligibility was extended to Mauritania and withdrawn from Guinea,
Madagascar, and the Niger.

The previously expired GSP cycle was renewed until 31 December 2010.
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The United States GSP programme was temporarily suspended from 1 January to 21 October; during this suspension United
States importers had to pay most favoured nation duties on any GSP goods from GSP beneficiary countries, which were later
refunded; Croatia and Equatorial Guinea graduated from GSP eligibility.

South Sudan named an LDBDC in June; Argentina lost GSP eligibility following its refusal to pay United States companies
arbitration awards; Saint Kitts and Nevis was removed from GSP eligibility because of its classification as “high-income" under
World Bank definitions; CNL standard for “beneficiary developing country” redefined: A beneficiary developing country was now
considered a “competitive” supplier if United States imports from that country of that product represent 50 per cent of the value
of total United States imports of that product or if such imports exceed $155 million; CNL waiver was granted for products from
India, the Philippines and Thailand.

Bangladesh suspended from GSP benefits for lack of progress on recognizing workers' rights; CNL waiver was granted for
calcium silicon ferroalloys from Brazil; the GSP cycle expired on 31 July 2013.

President Obama removes the Russian Federation's GSP status pursuant to section 502(f)(2) of the Trade Act of 1974.

The GSP is reauthorized until 31 December 2017; the AGOA is extended until 30 September 2025.

Source: Official communications from the White House, the USTR and the USITC.
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While some industrialized countries’ GSP schemes provide for varying levels of preferential treatment, this aspect
of the programme of the United States is much simpler. All products that are eligible for preferential treatment
enter entirely free of duty. For an import to qualify for duty-free treatment under the GSP, it must meet the
following three requirements:

e |t must be from a designated beneficiary country;
e |t must be eligible for GSP treatment;
e |t must meet the GSP rules of origin.

Each of these points is worth examining separately. In addition to reading the description that follows, readers
are encouraged to examine the laws and regulations in the appendices. Appendix 2 reproduces the full text of
the authorizing legislation for the GSP in the United States Code (USC), while appendix 3 consists of the United
States Customs Service rules on the GSP (from the Code of Federal Regulations).

A. Country eligibility

Many, but not all, developing countries and territories are designated as GSP beneficiaries (see appendix 1 for
the status of independent and non-independent countries and territories under the United States programme).

Country eligibility has evolved considerably over the past quarter of a century (see tablel). The original GSP
statute excluded countries with communist Governments (other than Yugoslavia) and OPEC members. Although
the OPEC exclusion has been lifted, the ban on communist countries still remains and GSP eligibility is saved
for those that are World Trade Organization (WTO) and International Monetary Fund members and receive
normal trade relations (NTR) treatment from the United States. Ecuador, Indonesia and the Bolivarian Republic
of Venezuela were designated for the GSP in 1980 (being OPEC countries that had not joined in the Arab
countries’ oil embargo), and most former Soviet republics and satellites won GSP benefits with the end of the
cold war. Other economies have been “graduated” from the GSP upon achieving sufficiently high levels of income
and development: the four main Asian industrialized economies (the Republic of Korea, Singapore, Hong Kong
(China) and Taiwan Province of China) were graduated in 1989, and Malaysia was graduated in 1998. Mexico
lost GSP benefits when the North American Free Trade Agreement (NAFTA) entered into effect in 1994. Other
countries have seen their benefits reduced, suspended or terminated as a result of disputes over workers’ rights
and other matters, as discussed in a later section.

The United States programme distinguishes between two categories of countries. Forty-four are considered to
be LDBDCs (see table 2). These countries enjoy two advantages not shared by the other beneficiaries: a much
wider range of products that are eligible for GSP treatment (as discussed in section II.B) and not being subject to
the competitive need limitations (as discussed in section IlI).

The law provides that a beneficiary country can be graduated completely from the programme upon the discretion
of the President. The President may withdraw, suspend, or limit the GSP status of beneficiary countries if “he
determines that the country is determined to be sufficiently competitive or developed®. While this is discretionary,
mandatory graduation occurs when a beneficiary developing country has become a “high income country®
as defined by the official statistics of the World Bank. This provision has been used to graduate several newly
industrialized Asian economies, among others.
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Box 1. Summary of eligibility criteria for GSP benefitsa) Botswana telecoms

Mandatory criteria

19 USC 2462(b)(2) of the GSP statute sets forth the criteria that each country must satisfy before being designated a
GSP beneficiary (extracted from source):

e A GSP beneficiary may not be a Communist country, unless such country receives Normal Trade Relations (NTR)
treatment, is a World Trade Organization (WTO) member and a member of the International Monetary Fund (IMF)
and is not dominated by international communism;

e A GSP beneficiary may not be a party to an arrangement of countries nor participate in actions the effect of which
are (a) to withhold supplies of vital commaodity resources from international trade or to raise the price of such com-
modities to an unreasonable level and (b) to cause serious disruption of the world economy;

e A GSP beneficiary may not afford preferential treatment to products of a developed country that has, or is likely to
have, a significant adverse effect on United States commerce;

e A beneficiary may not have nationalized, expropriated or otherwise seized property of United States Citizens or cor-
porations without providing, or taking steps to provide, prompt, adequate, and effective compensation, or submit-
ting such issues to a mutually agreed forum for arbitration;

e A GSP beneficiary may not have failed to recognize or enforce arbitral awards in favour of United States citizens or
corporations;

e A GSP beneficiary may not aid or abet, by granting sanctuary from prosecution, any individual or group that has
committed an act of international terrorism;

e A GSP beneficiary must have taken or is taking steps to afford internationally recognized worker rights, including
1) the right of association, 2) the right to organize and bargain collectively, 3) freedom from compulsory labour, 4) a
minimum age for the employment of children, and 5) acceptable conditions of work with respect to minimum wages,
hours of work and occupational safety and health; and

e A GSP beneficiary must implement any commitments it makes to eliminate the worst forms of child labour.

Discretionary criteria

19 USC 2462(c) of the GSP statute sets forth the following criteria that the President must take into account additional
“factors affecting country designation” in determining whether to designate a country as a beneficiary country for purpos-
es of the GSP program. These criteria are summarized below for informational purposes only; please see the GSP statute
for the complete text:

e An expression by a country of its desire to be designated as a GSP beneficiary country;

e The level of economic development, including per capita gross national product, the living standards of its inhabit-
ants, and any other economic factors that the President deems appropriate;

e Whether other major developed countries are extending generalized preferential tariff treatment to such country;

e  The extent to which such country has assured the United States that it will provide equitable and reasonable access
to its markets and basic commaodity resources and the extent to which it has assured the United States it will refrain
from engaging in unreasonable export practices;

e  The extent to which such country provides adequate and effective protection of intellectual property rights, including
patents, trademarks, and copyrights;

e  The extent to which such country has taken action to reduce trade distorting investment practices and policies,
including export performance requirements, and to reduce or eliminate barriers to trade in services;

e Whether such country has taken or is taking steps to afford internationally recognized workers’ rights, including (1)
the right of association; (2) the right to organize and bargain collectively; (3) freedom from compulsory labour; (4) a
minimum age for the employment of children; (5) acceptable conditions of work with respect to minimum wages,
hours of work and occupational safety and health.

Source: Office of the United States Trade Representative, Executive Office of the President, 2013, U.S. Generalized System
of Preferences Guidebook, Washington, D.C.
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Table 2. List of GSP-eligible beneficiaries

1. Beneficiary developing countries

Afghanistan
Albania
Algeria
Angola
Armenia
Azerbaijan
Belize

Benin

Bhutan

Bolivia (Plurinational State of)
Bosnia and Herzegovina
Botswana
Brazil

Burkina Faso
Burundi
Cambodia
Cameroon
Cabo Verde
Central African Republic
Chad
Comoros
Congo

Cote d’lvoire
Democratic Republic of the Congo
Djibouti
Dominica
Ecuador
Egypt

Eritrea
Ethiopia

Fi

Gabon
Gambia
Georgia
Ghana
Grenada
Guinea
Guinea-Bissau
Guyana

Haiti*

India
Indonesia

Liberia
Madagascar
Malawi

Maldives

Mali

Mauritania
Mauritius
Mongolia
Montenegro
Mozambique
Namibia

Nepal

Niger

Nigeria

Pakistan

Papua New Guinea
Paraguay
Philippines
Republic of Moldova
Rwanda

Saint Lucia

Saint Vincent and the Grenadines
Samoa

Sao Tome and Principe
Senegal

Serbia

Seychelles

Sierra Leone
Solomon Islands
Somalia

South Africa

South Sudan

Sri Lanka
Suriname
Swaziland
Thailand

The former Yugoslav Republic of Macedonia
Timor-Leste

Togo

Tonga

Tunisia

Turkey

Tuvalu
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1. Beneficiary developing countries (continued)

Jamaica
Jordan
Kazakhstan
Kenya
Kiribati
Kosovo
Kyrgyzstan
Lebanon
Lesotho
Uganda

Ukraine

United Republic of Tanzania
Uruguay

Uzbekistan

Vanuatu

Venezuela, Bolivarian Republic of
Yemen

Zambia

Zimbabwe

2. Non-independent countries and territories

Anguilla
British Indian Ocean Territory
British Virgin Islands
Cocos (Keeling) Islands
Cook Islands
Falkland Islands (Malvinas)
Heard Island and McDonald Islands
Montserrat
Niue
3.LDBDCs

Norfolk Island

Pitcairn Islands

Saint Helena

Territory of Christmas Island
Tokelau

Wallis and Futuna

West Bank and Gaza
Western Sahara

Afghanistan
Angola

Benin

Bhutan
Burkina Faso
Burundi
Cambodia
Cabo Verde
Central African Republic
Chad
Comoros
Democratic Republic of the Congo
Djibouti
Ethiopia
Gambia
Guinea
Guinea-Bissau
Haiti

Kiribati
Lesotho
Liberia
Madagascar

Malawi

Mali

Mauritania
Mozambique
Nepal

Niger

Rwanda

Samoa

Sao Tome and Principe
Senegal

Sierra Leone
Solomon Islands
Somalia

South Sudan
Timor-Leste
Togo

Tuvalu

Uganda

United Republic of Tanzania
Vanuatu

Yemen

Zambia

Source: Harmonized Tariff Schedule of the United States, 2015, general notes page 11 and 13.

* The Hemispheric Opportunity through Partnership Encouragement Act and the Haiti Economic Lift Program, which provide
trade benefits for apparel and other products imported from Haiti, have been extended until 30 September 2025.




12 HANDBOOK ON THE SCHEME OF THE UNITED STATES OF AMERICA

B. Product eligibility

Articles eligible for duty-free treatment are defined at the eight-digit level of the Harmonized Tariff Schedule of
the United States (HTSUS). The products eligible for GSP treatment include most dutiable manufactures and
semi-manufactures, as well as selected agricultural, fishery and primary industrial products that are not otherwise
duty-free. The lists of eligible products are reviewed and revised annually by the GSP Subcommittee.

To determine whether a product is GSP-eligible, knowledge of how to read the HTSUS is required. Table 2
reproduces part of a page from the United States schedule, together with an explanation of its structure and
codes. The principal distinction is between countries that receive NTR (previously referred to as most favoured
nation) treatment, as specified in column 1, and those that are still subject to the high tariff rates in column
2. Column 1 is divided into “general® and “special“ subcolumns, which set forth NTR rates and rates under
special tariff treatment programmes, respectively. Products that are eligible for GSP treatment are identified by
the letter A in the “special“ subcolumn. This designation is further qualified in the case of products for which some
GSP countries are denied duty-free treatment (A*), and products that are eligible for GSP treatment only when
imported from LDCs (A+). Additionally, products that are eligible under the AGOA are indicated by the letter D (as
discussed in section VII). The column 2 tariffs applied to many communist countries during the cold war. Today,
only two countries remain subject to these rates — Cuba and the Democratic People’s Republic of Korea.

Certain articles are prohibited from receiving GSP treatment to shield United States manufacturers and workers
from potential adverse impacts. These include certain agricultural goods, most electronics, flat goods, footwear,
glass products, handbags, luggage, steel products, most textiles, watches and work gloves. In addition, any
other article determined to be “import-sensitive” cannot be made eligible; in this regard, the GSP law specifically
cites electronic, glass and steel articles. Beyond these restrictions, the GSP Subcommittee is generally authorized
to designate products for GSP treatment.

How to read the HTSUS (an example is given in table 3):

e The numbers and nomenclature (product descriptions) used in the HTSUS are identical to those used by all
countries that adhere to the Harmonized Tariff System;

e The eight-digit tariff item number identifies the product; it is at this level of specificity that tariff rates are
determined;

e The two-digit statistical suffix further distinguishes products for reporting purposes, but has no effect on the
tariff rate;

e The unit of quantity indicates whether the item is counted by weight, volume or number; this helps to
determine the tariff when rates are expressed in specific terms (for example, the cents per kilogram for most
products shown in table 3) rather than ad valorem terms (for example, the 20 per cent for HTSUS item
0703.90.00);

e Column 1 applies to countries that receive NTR treatment; it is subdivided into non-preferential (“general®)
and preferential (“special®) columns;

e Lettersinthe “special“ column indicate whether the product is eligible for duty-free or reduced-duty treatment
under various preferential trade agreements or programmes:

A = GSP

A" = GSP (certain countries are not eligible)

A+ = GSP (only LDCs)

CA = Canada (NAFTA)

E = Caribbean Basin Economic Recovery Act

L = United States—Israel Free Trade Area

J = Andean Trade Preferences Act

MX = Mexico (NAFTA)

D = AGOA

JO = United States—Jordan Free Trade Area Implementation Act

e Column 2 applies to two countries that do not receive NTR treatment;
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e Example: HTSUS item 0703.10.20 would face a tariff of 0.83 cents per kilogram if imported from a country
that receives NTR treatment, or 5.5 cents per kilogram from a country that does not; it can be imported duty-
free under the GSP, but the asterisk indicates that one or more countries are excluded;

e Example: HTSUS item 0703.10.40 can be imported duty-free from any GSP beneficiary country.

C. Rules of origin

Eligible goods under the GSP regime must still meet some rules of origin requirements to qualify for duty-free
treatment. One such requirement is that an article must be shipped directly from the beneficiary developing
country to the United States without passing through the territory of any other country, or, if shipped through the
territory of another country, the merchandise must not have entered the commerce of that country en route to the
United States. In all cases, the invoices must show the United States as the final destination.

The rules further provide that the sum of the cost or value of materials produced in the beneficiary developing
country plus the direct costs of processing in the country must equal at least 35 per cent of the appraised value of
the article at the time of entry into the United States. Imported materials can be counted towards the 35 per cent
value added requirement only if they are “substantially transformed” into new and different constituent materials
of which the eligible article is composed. Where articles are imported from GSP-eligible regional associations,
member countries of the association will be accorded duty-free entry if they together account for at least 35
per cent of the appraised value of the article, the same as for a single country. The United States Customs and
Border Protection is charged with determining whether an article meets the GSP rules of origin.

There are currently six associations that may benefit from this provision: the Andean Group, the Association of
Southeast Asian Nations excluding Brunei Darussalam and Singapore, the Caribbean Common Market, the
Southern Africa Development Community, the South Asian Association for Regional Cooperation and the West
African Economic and Monetary Union. The status of countries and territories under this regional-cumulation rule
is summarized in box 2.

Table 3. An example of the Harmonized Tariff Schedule of the United States, 2002
Heading/ Article description

subheading

0703 Onions, shallots, garlic, leeks and
other alliaceous vegetables, fresh or
chilled
0703.10 Onions and shallots
0703.10.20 00 Onion sets kg 0.83¢/kg Free (A*, CA, E, 5.5¢/kg
IL, J, JO, MX)
0703.10.30 00 Other: Pearl onions not over 16 mm kg Free (A, CA, E, 5.5¢/kg
in diameter 0.96¢/kg IL, J, JO, MX)
0703.10.40 00 Other kg 3.1¢/kg Free (A, CA, E, 5.5¢/kg
IL, J, JO)
See
9906.07.11-
9906.07.13
(MX)
0703.20.00 Garlic fresh whole bulbs 0.43¢/kg Free (A*, CA, E, 3.3¢/kg
10 fresh whole peeled cloves kg Ll ol0L B
20 Other kg
90 kg
0703.90.00 00 Leeks and other alliaceous vegetables | kg 20% Free (A+, CA, 50%
D,E, IL, J, MX)
12% (JO)
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Box 2. Associations of countries (treated as one country for GSP rule-of-origin requirements)

Member countries of the Cartagena Agreement (Andean Group)

Bolivia (Plurinational State of)
Ecuador
Venezuela (Bolivarian Republic of)

Member countries of the West African Economic and Monetary Union

Benin

Burkina Faso
Coéte d’lvoire
Guinea-Bissau
Mali

Niger

Senegal

Togo

Qualifying member countries of the Association of Southeast Asian Nations

Cambodia
Indonesia
Philippines
Thailand

Qualifying member countries of the South Asian Association for Regional Cooperation

Afghanistan
Bangladesh
Bhutan
India
Maldives
Nepal
Pakistan

Sri Lanka

Qualifying member countries of the Southern Africa Development Community

Botswana
Mauritius
United Republic of Tanzania

Qualifying member countries/territories of the Caribbean Common Market

Belize

Dominica

Grenada

Guyana

Jamaica

Montserrat

Saint Kitts and Nevis

Saint Lucia

Saint Vincent and the Grenadines

Source: General Note 4 of the Harmonized Tariff Schedule of the United States.
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In most cases, the merchandise will be appraised at the transaction value. This is the price actually paid or
payable for the merchandise when sold for export to the United States, plus the following items if not already
included in the price: (a) the packing costs incurred by the buyer; (b) any selling commission incurred by the
buyer; (c) the value of any assistance provided to the producer free of charge by the buyer; (d) any royalty or
licence fee that the buyer is required to pay as a condition of the sale; (€) the proceeds, accruing to the seller, of
any subsequent resale, disposal or use of the imported merchandise. As a general rule, shipping and other costs
related to the transport of the GSP articles from the port of export to the United States are included neither in the
value of the article nor in the value-added calculation.

It should be noted that the United States programme does not require that GSP imports be accompanied by
extensive documentation. It used to be the case that importers had to file a special “form A* to obtain GSP
treatment, but that requirement was eliminated several years ago. Today, an importer requests GSP treatment
simply by placing the prefix “A* before the HTSUS tariff number on the entry documentation. The only additional
documentary requirements (other than those mentioned above for transactions within a free zone) pertain to
certified handicraft textile products eligible for GSP duty-free treatment. A triangular seal certifying their authenticity
and placed on the commercial invoice is required for entry.







COMPETITIVE NEED LIMITATIONS




18 HANDBOOK ON THE SCHEME OF THE UNITED STATES OF AMERICA

The principal restriction under the United States programme, apart from the non-eligibility of certain categories of
products, are CNLs. The CNLs are intended to prevent the extension of preferential treatment to countries that are
already competitive in the production of an item. This section describes the general rules and principles of CNLs,
but readers are also urged to examine appendix 4 (USTR rules on the GSP in the Code of Federal Regulations).
Note also that appendix 7 offers a case study in the operation of the CNLs, examining the experience of ceramic
roofing tiles imported from the Bolivarian Republic of Venezuela.

The CNLs set a ceiling on GSP benefits for each product and country and are triggered by the trade data that
the GSP Subcommittee reviews on an annual basis. By statute, CNLs do not apply to LDBDCs and beneficiaries
of the AGOA. Aside from these exceptions, a country will automatically lose its GSP eligibility for a given product
(that is, an eight-digit item in the HTSUS) the year after the CNLs are exceeded. Since 1985 there have been two
CNLs in place: the original “upper” CNL and a new “lower” limit. The “upper* CNL remains the more common and
applies to the great majority of products and countries. It is triggered on a product if, during any calendar year,
United States imports from a country account for half or more of the value of total United States imports of that
product or exceed a certain dollar value that is adjusted annually. The figure was originally set at $25 million in
1975 and had risen to $95 million by 2000. It increased by an additional $5 million in each subsequent year ($100
million in 2001, $105 million in 2002). In 2009 it was $140 million, and, most recently, in 2015 the figure has been
set to $170 million. Products that have been found by the GSP Subcommittee to be “sufficiently competitive*
when imported from a specified beneficiary are subject to the “lower” CNL. For these products the trigger is 25
per cent, or a dollar value set at approximately 40 per cent of the “upper” CNL level. Modifications to the GSP
resulting from the application of the CNL take effect on 1 July of the next calendar year.

If the value of imports of an eligible product from a beneficiary country reaches or exceeds the CNLs, they will
automatically terminate before 1 July of the following calendar year, unless those products and beneficiaries are
granted CNL waivers before then.

Waiving of CNLs is possible under three circumstances. One is by obtaining a de minimis waiver, which is
a temporary (one year) exception available only to products that the United States imports in relatively small
quantities (see section A). The second option is to obtain a petitioned waiver of the CNLs for a specific product.
This second option provides much greater protection than a de minimis waiver and is correspondingly more
difficult to obtain. Unlike a de minimis request, a petitioned waiver requires a very substantial amount of information
and is subject to a lengthy and difficult review. The third means of obtaining a waiver is the statutory 504(d) waiver,
which is reserved for certain GSP-eligible articles not produced in the United States on 1 January 1995.

Note that all CNLs are automatically waived for GSP beneficiaries that are designated as LDBDCs (appendix 1).

A. De minimis waivers of the CNLs

The GSP Subcommittee can waive application of the CNLs for any product that is imported at a de minimis
level. De minimis waivers are considered if the total United States imports from all countries of a given product
is small, or “de minimis®. Like the dollar-value CNL, the de minimis level is adjusted each year in increments
of $500,000. Thus, in 2014 the amount was $22 million, and in 2015 $22.5 million. The GSP Subcommittee
accepts public comments that either support or oppose the granting of waivers. The Subcommittee is more likely
to recommend granting a waiver when it receives one or more detailed comments in support of it (for example,
from an embassy or a foreign exporter) and does not receive any comments opposing it (for example, from a
United States producer). Ultimately, the decision lies with the discretion of the President.

[t should be stressed that these waivers are temporary and are granted only on a year-by-year basis.

The schedule for the de minimis waivers and redesignations is summarized in table 4.

B. Petitioned waivers of competitive need limitations

As amended in 1984, the Trade and Tariff Act also allows interested parties to petition for a CNL waiver for a
product. This means submitting a request to the GSP Subcommittee during the annual review of the GSP to the
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Table 4. Typical annual schedule for de minimis decisions

A “warning list* is published by the USTR in the Federal Register, identifying products that (on
the basis of the previous year’s January—Qctober data) appear in danger of exceeding the CNLs.
The list further identifies those products that appear to be eligible for de minimis waivers or
redesignation (pending the availability of full-year data).

Late January or early to mid-February

Deadline for comments on de minimis waivers and petitions for redesignation, based on the USTR
“warning list".

President’s decisions on CNL exclusions, de minimis waivers and redesignations are announced.
These decisions are based on full-year data and hence may differ from what the 10-month
“warning list* had suggested. (This step used to be taken much earlier, but in recent years the
deadline has been moved closer to the time that the changes take effect.)

1 July Changes in the GSP status take effect.

effect that a country may be permitted to export unlimited amounts of a product duty-free to the United States.
If granted, both the percentage and the dollar limit are waived.

Late spring or early summer

Petitions for CNL waivers are considered by the GSP Subcommittee in annual reviews. The timing of these
reviews is summarized in table 5. In addition to considering CNL-waiver petitions, the reviews cover “country
practices” petitions (as discussed in section VII). The results of annual reviews are announced and implemented
at the same time as the de minimis waivers discussed in the preceding section.

Petitions for the waiver of CNLs must conform to the GSP Model Petition prepared by the USTR. The model
format is reproduced in appendix 6 of this report. Given the complexity of the process and the details that
are required for such petitions, many interested parties have found that it is useful to secure the services of
Washington-based consultants or lawyers who are experienced in the preparation of CNL-waiver petitions.

There are no absolute rules dictating the outcome of the GSP Subcommittee’s deliberations. Like the de minimis
waiver, the ultimate decision lies with the President. In deciding whether to grant a CNL waiver, the President
(as advised by the Subcommittee) must (a) receive advice from the USITC as to whether a domestic industry
would be adversely affected; (b) find that a waiver “is in the national economic interest of the United States”; (c)
publish the decision in the Federal Register. The law further specifies that the President “shall give great weight
to" whether the country is providing reasonable and equitable access to its market for United States goods and
services and the extent to which it is providing reasonable and effective protection to United States intellectual
property rights. The law imposes limits on the value of CNL waivers that can be granted globally or to a specific
country. While the law guides and limits what the GSP Subcommittee can do, its members do in fact have fairly
wide discretion. Experience shows that, in general, a petitioner is more likely to be successful if it can offer a well-
reasoned and factual argument that granting a CNL waiver will work to the benefit of both the developing country
exporter and consumers in the United States, without causing harm to United States producers. Conversely,
it can be very difficult to obtain a CNL waiver if the initiative is actively opposed by a domestic United States
producer. The process outlined in table 5 gives those producers multiple opportunities to express any objections
they might have.

In 2006, the United States Congress passed amendments to the GSP law which significantly constrain the
President's discretionary authority in an effort to limit duty-free access for so-called “super competitive” products.
If imports of a given product from a specific country exceed 15 per cent of the aggregate appraised value of total
imports into the United States of that product in the preceding calendar year, and if the country (a) had a per
capita gross domestic product of at least $5,000 according to the World Bank; or (b) had exported the equivalent
of products under GSP that comprised more than 10 per cent of the value of all GSP imports, the President
cannot grant the waiver. With regards to revoking CNL waivers, the amendments direct the President to revoke
waivers that have been in effect for at least five years, if either (a) the exports of a GSP-eligible product from a
given country exceed 150 per cent of the specified dollar amount in the CNL provision; or (b) the imports of such
product exceed 75 per cent of the appraised value of the total imports of that product in a calendar year.
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Table 5. Typical annual schedule for GSP petitions

Mid-April. vear 1 Approximate time for the USTR to publish a notice in the Federal Register, announcing the
pril, schedule for and requesting the submission of petitions in the annual GSP review.

Mid-June, year 1 Likely deadline for the submission of petitions in the annual GSP review.

GSP Subcommittee of the Trade Policy Staff Committee announces which of the petitions
Late summer or early autumn, year 1 submitted to the annual review have been accepted for consideration, and the schedule for the
investigation.

Winter, year 1 Deadline for the submission of pre-hearing briefs to the USITC.
- Deadline for the submission of pre-hearing briefs to the GSP Subcommittee (or alternatively the
Autumn or Winter, year 1 submission of written statements in lieu of a personal appearance).
Winter, year 1 USITC holds hearings in preparation for its advice to the GSP Subcommittee.
Winter, year 1 GSP Subcommittee holds hearings.

Winter. vear 1 Deadline for the submission of written statements to the USITC, either in addition to or in lieu of a
Y personal appearance at the hearings.

Mid-April. vear 1 Approximate time for the USTR to publish a notice in the Federal Register, announcing the
pril, schedule for and requesting the submission of petitions to the annual GSP review.

Mid-June, year 1 Likely deadline for the submission of petitions in the annual GSP review.

GSP Subcommittee of the Trade Policy Staff Committee announces which of the petitions
Late summer or early autumn, year 1 submitted to the annual review have been accepted for consideration, and the schedule for the
investigation.

Winter, year 1 Deadline for the submission of pre-hearing briefs to the USITC.
. Deadline for the submission of pre-hearing briefs to the GSP Subcommittee (or alternatively the
Autumn or wirter, year 1 submission of written statements in lieu of a personal appearance).
Winter, year 1 USITC holds hearings, in preparation for its advice to the GSP Subcommittee.
Winter, year 1 GSP Subcommittee holds hearings.

Winter. vear 1 Deadline for the submission of written statements to the USITC, either in addition to or in lieu of a
Y personal appearance at the hearings.
. Deadline for the submission of pre-hearing briefs to the GSP Subcommittee (or alternatively the
Autumn or wirter, Year 1 submission of written statements in lieu of a personal appearance).
Winter, year 1 Deadline for the submission of post-hearing or rebuttal briefs to the GSP Subcommittee.

Winter, year 1 USITC issues its advice to the President.
Spring, year 2 Deadline for public comments on the USITC's advice to the President.

President’s decisions in the annual review to be announced. (This step used to be taken earlier,
Late spring or early summer, year 2 but in recent years the deadline has been moved much closer to the time that the changes take
effect.)

1 July, year 2 Changes in the GSP take effect.

Source:  Official communications from the U.S. GSP Program, USTR.

C. Redesignation

Redesignation of a product and country will be considered if United States imports of that article from the
affected country fall below the CNLs in a subsequent year. As a practical matter, however, it is the policy of the
GSP Subcommittee to redesignate a product only in conjunction with the granting of a CNL waive.
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Table 6. Articles and countries granted waivers of CNLs, current as of 1 July 2013 (extract — see source)

HTSUS Product description Year of
8-digit action

16043100~
17011305~

17011310"

17011320"

17011405~

17011410~

17011420"
20011000
20089915
28499050
29091914

29157001
29159010
29211960
29333925

29334930

29337100
29350032
29350032

29350032

33074100

38231920

40151910

41071940

41079940

41139060

42032120
44123140

46021216
46021918
46021980
67029065

Caviar

Cane sugar, raw, specified in subheading 2 to chapter 17, in solid form, w/o added
flavouring or colouring, subject to general note 15 of the HTS

Cane sugar, raw, specified in subheading 2 and subject to additional note 5 to this chapter,
in solid form, w/o added flavouring or colouring

Cane sugar, raw, specified in subheading 2 to chapter 17, to be used for certain polyhydric
alcohols

Other cane sugar, raw, in solid form, w/o added flavouring or colouring, subject to gen.
note 15 of the HTS

Other cane sugar, raw, in solid form, w/o added flavouring or colouring, subject to add.
US 5to Ch.17

QOther cane sugar, raw, in solid form, to be used for certain polyhydric alcohols
Cucumbers including gherkins, prepared or preserved by vinegar or acetic acid
Bananas, other than pulp, otherwise prepared or preserved

Carbides, not elsewhere specified or indicated (nesoi)

Methy! tertiary-butyl ether

Palmitic acid, stearic acid, their salts and esters
Fatty acids of animal or vegetable origin, nesoi
Other acyclic monoamines and their derivatives

Herbicides nesoi, of heterocyclic compounds with nitrogen hetero-atom(s) only, containing
an unfused pyridine ring

Pesticides of heterocyclic compounds with nitrogen hetero-atom(s) & a quinoline or
isoquinoline ring-system

6-Hexanelactam (epsilon-Caprolactam)
Acetyl sulfisoxazole; sulfacetamide, sodium; and sulfamethazine, sodium
Acetyl sulfisoxazole; sulfacetamide, sodium; and sulfamethazine, sodium

Acetyl sulfisoxazole; sulfacetamide, sodium; and sulfamethazine, sodium

“Agarbatti“ and other odoriferous preparations which operate by burning, to perfume or
deodorize rooms or used during religious rites

Industrial monocarboxylic fatty acids or acid oils from refining derived from coconut, palm-
kernel, or palm oil

Seamless gloves of vulcanized rubber other than hard rubber, other than surgical or
medical gloves

Buffalo leather, wi/o hair on, parchment - dressed or prepared after tanning, o/than full
grains & grain splits

Buffalo leather, w/o hair on, parchment - dressed or prepared after tanning, o/than full
grains & grain splits

Leather of animals, nesi, without hair on, not including chamois, patent, patent laminated
or metalized, fancy

Batting gloves, of leather or of composition leather

Plywood sheets n/o 6 mm thick, with specified tropical wood outer ply, with face ply nesoi,
not surface-covered beyond clear/transparent

Baskets and bags of rattan or palm leaf other than wickerwork
Baskets and bags of vegetable material, nesoi
Basketwork and other articles, nesoi, of vegetables materials, nesoi

Artificial flowers/foliage/fruit & pts thereof; articles of artif. flowers, etc.; all the foregoing
of materials o/than plast./feath./mmf

Russian Federation
Philippines

Philippines
Philippines
Philippines
Philippines

Philippines
India
Philippines
South Africa

Bolivarian Republic of
Venezuela

Philippines
Philippines
Philippines
Brazil

Brazil

Russian Federation
Croatia

Bosnia and
Herzegovina

The former Yugoslav
Republic of Macedonia
India

Philippines

Thailand

Thailand

Thailand

South Africa

Indonesia
Indonesia

Philippines
Philippines
Philippines
Thailand

1998
1989

1989

1989

1989

1989

1989
2008
1989
1999
1997

1989
1989
2012
1997

1997

1998
1991
1991

1991

2012

2005

2012

1997

1997

1997

1997
2005

1989
1989
1989
1995
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HTSUS Product description Year of
8-digit action

69051000

69051000

71131120

71131929
72025000
72025000
72029920
74130010
74130050

74181000*

74181000"
84022000

74181000*
84022000
84073418

84073448

84099130

84145130

84159080
84433920

84831030
85258050
85272110

85279140
85279915
85279940
85287228

85299001
85299029
85443000
90013000
90328960
94055020

94055040
96131000

Ceramic roofing tiles
Ceramic roofing tiles

Silver articles of jewellery and parts thereof, nesoi, valued not over $18 per dozen pieces
or parts

Gold necklaces and neck chains (o/than of rope or mixed links)
Ferrosilicon chromium

Ferrosilicon chromium

Calcium silicon ferroalloys

Stranded copper wire

Copper, cables, plaited bands and the like, not fitted with fittings and not made up into
articles

Copper & copper alloy table, kitchen, household articles & parts; scouring & polishing
pads, gloves

Copper & copper alloy table, kitchen, household articles & parts
Scouring & polishing pads, gloves; Super-heated water boilers

Copper & copper alloy table, kitchen, household articles & parts

Scouring & polishing pads, gloves

Super-heated water boilers Spark-ignition reciprocating piston engines for vehicles of
8701.20 or 8702-8704, cylinder cap. over 1000 cc to 2000 cc, new

Spark-ignition reciprocating piston engines for vehicles of 8701.20 or 8702-8704,
cylinder capacity over 2000 cc, new

Aluminium cylinder heads for spark- ignition internal combustion piston engines for
vehicles of 8701.20 or 8702-8704

Ceiling fans for permanent installation, with a self-contained electric motor of an output
not exceeding 125 W

Parts for air conditioning machines, nesi

Electrostatic photocopying apparatus, operating by reproducing the original image via an
intermediate onto the copy (indirect process)

Camshafts and crankshafts nesi
Still image video cameras (other than digital) and other video camera recorders

Radio-tape player combinations not operable without external power source, for motor
vehicles

Radiobroadcast receiver combinations incorporating tape players, nesi
Radiobroadcast receivers not combined with sound recording apparatus or clock
Reception apparatus for radiotelegraphy, radiotelephony, radio broadcasting, nesoi

Non-high definition colour television reception app., non-projection, w/CRT, video display
diag. over 35.56 cm, incorporating a VCR or player

Printed circuit assemblies for television tuners

Tuners for television apparatus, other than printed circuit assemblies

Insulated ignition wiring sets and other wiring sets of a kind used in vehicles, aircraft or ships
Contact lenses

Automatic regulating or controlling instruments and apparatus, nesi

Non-electrical incandescent lamps designed to be operated by propane or other gas, or by
compressed air and kerosene or gasoline

Non-electrical lamps and lighting fixtures nesoi, not of brass
Cigarette lighters and similar lighters, gas fuelled, not refillable, for the pocket

Bolivarian Republic of
Venezuela

Bolivarian Republic of
Venezuela

Thailand

Turkey

Russian Federation
Zimbabwe

Brazil

Turkey

Turkey

India

India
Philippines

Brazil
India
Philippines

Brazil
Brazil
Thailand

Thailand
Thailand

Brazil
Indonesia
Brazil

Indonesia
Indonesia
Philippines
Thailand

Indonesia
Indonesia
Thailand
Indonesia
Philippines
India

India
Philippines

1997

1997

1995

2003
2000
1993
2013
2009
2008

1999-
74181910

2001-
74181921

2003-
74181951

1994

1994

2003

2012
2005

1999
2004
1997

1997
1999
1997
2003

1994
1994
2003
2005
1997
2003

2003
1989

Source: Office of the United States Trade Representative, Executive Office of the President, 2013, U.S. Generalized System of
Preferences Guidebook, Washington, D.C.
* Indicates 2012 HTSUS nomenclature changes; prior HTSUS numbers listed with year of action.
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As originally devised, the GSP programme was supposed to be free from reciprocity. Industrialized countries
were to extend these benefits to developing countries “with no strings attached, but they did so in a non-
contractual and autonomous fashion. This meant that it was within the legal right of the donor countries to reduce
or terminate the benefits at any time. The operation of the GSP changed significantly with enactment of the Trade
and Tariff Act of 1984, which expanded the number of criteria that beneficiary countries were required to meet
and enhanced the USTR’s authority to enforce these eligibility requirements. The USTR used these provisions as
a neo-reciprocal tool in a general review of the GSP in 1985-1987 and in subsequent annual reviews.

The original impetus for the transformation of the GSP was bargaining between Congress and the White House.
The Trade Act of 1974 had authorized the programme for 10 years. When the Reagan administration asked that
Congress renew the GSP in 1984, interest groups and legislators saw an opportunity to promote their aims.
The Trade and Tariff Act of 1984 allowed United States trade officials to make each GSP beneficiary country’s
continued eligibility, either on a country-wide or product-specific basis, conditional upon its meeting certain
eligibility requirements. The law specifically provided that beneficiary countries could lose some or all of their
GSP privileges if they did not protect intellectual property, respect labour rights, resolve investment disputes and
meet other requirements. It also allowed the USTR to offer countries more secure benefits on some products
if they cooperated with the United States. Furthermore, the law and regulations of the GSP require that, when
considering CNL-waiver petitions, the GSP Subcommittee attach “great weight* to the extent to which a country
is providing reasonable and equitable access to its market for United States goods and services, and the extent
to which it is providing reasonable and effective protection to United States intellectual property rights.

The 1985-1987 general review allowed groups to lodge complaints regarding “country practices, including
trade issues such as alleged restrictions on market access or failure to protect intellectual property rights. The
issues raised in these petitions were discussed in the consultations that United States trade officials conducted
in 1986. Although these consultations were not identified as “GSP negotiations,“ so as not to violate the non-
reciprocal nature of the programme, they constituted negotiations for all practical purposes. The general review
afforded United States negotiators an opportunity to raise issues with their counterparts in several countries,
with the results of these consultations leading to continued GSP privileges for some countries and reduced
preferences for others.

The reciprocal elements of the United States programme have also been encouraged by a key change in the
rules of the global trade regime. While the Uruguay Round produced very significant gains for the United States in
the form of agreements on each of the “new issues” (that is, services, investment and intellectual property rights),
the revised dispute-settlement rules make it far more difficult for the United States to pursue its interests through
unilateral action. Nevertheless, there remain some loopholes in the system. It would generally be a violation
of WTO regulations for the United States to retaliate against a WTO member country without first obtaining
authorization from the WTO Dispute Settlement Body; however, that general rule does not apply if the retaliatory
action does not itself violate the WTO rights of the target country. In this respect, it is highly important to note
that the preferences extended under the GSP are privileges rather than enforceable rights. Under the terms of
the 1979 Enabling Clause (which “legalized” the GSP within the GATT regime), the beneficiary countries have no
right to the preferences granted under these initiatives. This is true for cases involving established trade issues
such as intellectual property rights, as well as new issues such as labour rights.

The workers’ rights issue has been the single most frequently raised issue in country practices petitions. Following
a precedent set in 1983 by the Caribbean Basin Initiative legislation, which made trade privileges conditional,
among other things, upon a country’s labour practices, the 1984 Trade and Tariff Act amended the GSP by
adding a nearly identical provision. Under the amended law, a GSP beneficiary country can lose its eligibility “if
such country has not taken or is not taking steps to afford internationally recognized workers rights to workers in
the country”. The law defined these rights to include:

(a) The right of association;
(b) The right to organize and bargain collectively;
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(c) A prohibition on any form of forced or compulsory labour;

(d) A minimum age for the employment of children;
(e) Acceptable conditions of work with respect to minimum wages, hours of work, and occupational safety
and health.

The workers’ rights issue has been frequently raised. For instance, it accounted for 121 of the 192 “country
practices” petitions that were filed with the USTR during 1985-1999. The investigations that followed these
petitions led to commitments from some countries to improve their observance of labour rights, while others
lost their GSP benefits either through temporary suspension (the Central African Republic, Chile, Maldives,
Mauritania, Myanmar, Paraguay, the Sudan and the Syrian Arab Republic) or permanent termination (Liberia and
Nicaragua). One special case is Romania, where benefits were “permanently” terminated in 1987 but were then
redesignated in 1994,

Violations of intellectual property rights are the second most common source of complaints in country practices
petitions. For example, in 1997 Argentina lost half of its GSP benefits in an intellectual property rights dispute.
The decision was not made as part of a GSP annual review, but was instead a consequence of the “Special 301*
intellectual property rights law. This statute requires that the USTR conduct annual reviews of trading partners’
intellectual property rights regimes, and can lead to the imposition of sanctions such as penalty tariffs. In this
instance, the USTR determined that the new Argentine patent law was not consistent with the Uruguay Round
Agreement on Trade-related Aspects of Intellectual Property Rights and decided to impose sanctions via the
GSP law. As for other countries, the USTR annual Special 301 report highlighted India for the twenty-fourth
consecutive year for its questionable intellectual property rights policies, ultimately jeopardizing trade benefits
from the United States. It has reached the point where the United States has sought to establish a secretary-level
group to address this tension.







DURATION AND STABILITY OF THE UNITED STATES
GENERALIZED SYSTEM OF PREFERENCES
PROGRAMME




28 HANDBOOK ON THE SCHEME OF THE UNITED STATES OF AMERICA

The Trade Act of 1974 authorized the programme for a 10-year period. The 1984 Trade and Tariff Act provided
for reauthorization of the programme until 4 July 1993, and since this latter date the survival of the GSP has
been tenuous. The programme lapsed for a period of several days in 1993, until Congress approved a 14-month
renewal (applied retroactively to the date of expiration). The programme then expired once again on 30 September
1994, with Congress retroactively renewing it that December. This renewal expired on 31 July 1995. Congress
renewed the GSP on 20 August 1996, only to let it expire once more on 31 May 1997. The August 1997 renewal
lasted until 31 May 1999. Another renewal was enacted in December 1999 and lasted until the end of September
2001. The Trade Act of 2002 reauthorized the GSP until December 20086. In 20086, the programme was renewed
for two years until 31 December 2008, and further extended in 2008 until 31 December 2009. The GSP was
temporarily suspended on 31 December 2010, despite a Congress that was in session, and it was not until 21
October 2011 when it was retroactively reinstated, resulting in compensations for the additional expenditures
of United States importers. That cycle of the GSP expired on 31 July 2013. On 29 June 2015, the President
signed the Trade Preferences Extension Act 2015, which authorized GSP until 31 December 2017 and made it
retroactive to 31 July 2013.

The principal reason for the brevity of these GSP reauthorizations is that the programme is no longer free of
cost from a budgetary standpoint. The United States adopted new budget rules in 1990 that required a “pay-
as-you-go“ (PAYgo) approach to any measures that affect the budget. Under the PAYgo rules, any bill that
provides for an increase in government expenditures or (as is the case with tariff cuts) a decrease in government
revenues must include offsetting measures. The PAYgo principle thus required that the NAFTA and the Uruguay
Round implementing bills include new taxes, fees, spending cuts or other measures to offset the effect of the
forgone tariffs, and these same rules also apply to the GSP. These provisions have created a new political
complication for the GSP. For every year that the GSP is renewed, legislators must approve hundreds of millions
of dollars in spending cuts or tax increases. Proposals to liberalize imports from developing countries are already
quite unpopular in many circles, and they do not become more politically attractive to legislators when they are
associated with new taxes or spending cuts.
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The preceding analysis emphasized the point that there are several restrictions built into the United States GSP
programme. Beneficiary countries can nevertheless take steps to ensure that they maximize the available benefits
under the programme. Four specific suggestions follow.

A. Ensure that Generalized System of Preferences-eligible products take advantage of the
programme

The first and simplest step is to ensure that GSP-eligible products are in fact taking advantage of the programme.
Firms and Governments should take the following steps for all products of interest to them:

(a) Determine what the HTSUS number is for a product and whether that product is eligible for the GSP;

(b) Ascertain whether the United States imports of that product are actually entering under the GSP.
This can be done by examining the most recent trade data reported in the database of the USITC,
accessible on the Internet at http://dataweb.usitc.gov/;

(c) If the data show that significant shares of the country’s exports of a GSP-eligible product are not
entering under the GSP, the firm or Government should determine why the duty-free privileges are not
being claimed.

It may be that the country’s producers do not meet the requirements of the GSP rules of origin, in which case it
may be advisable to determine whether it is economically rational to change production processes (for example,
sourcing of components) to meet those requirements of rules of origin. If the latter are already being met, the
GSP privileges should be claimed.

B. Seek competitive-need-limitation waivers when appropriate

Countries should seek to avoid the loss of GSP benefits by reason of the CNLs. As a general rule, a GSP
beneficiary country will do well to bear in mind the following:

(a) Always submit comments in support of de minimis waivers for any products that are included in the
USTR’s annual “warning list*;

(b) All of the products identified in the warning list should also be considered as candidates for CNL-waiver
petitions later that same year;

(c) Products that are eligible for redesignation to the GSP should also be considered as candidates for
CNL-waiver petitions, especially those for which current imports are near (but below) either the dollar
value or the percentage CNL;

(d) Examine all available information, including recent trade data (as reported on the aforementioned USITC
website) and any known plans for the expansion of production and exports, to determine whether CNL
waivers should be sought for any other GSP-eligible products.

The logic behind point (b) is simple: any product that needs a de minimis waiver in one year is in danger of
losing its GSP benefits permanently in a future year. That could easily happen if the total United States imports
of that product (that is, from the specific country and all other sources) are growing. Even if there is little or no
change in the amount that the country itself ships to the United States, it will not be possible to obtain such
a waiver in the future if total United States imports exceed the de minimis level. These points can best be
illustrated by considering a specific example — ceramic roofing tiles (HTSUS item 6905.10.00) imported from
the Bolivarian Republic of Venezuela — which demonstrates the potential costs of not seeking a permanent CNL
waiver (appendix 7).

C. Defend against petitions to restrict or remove products

Countries should also be aware that the annual petition process offers opportunities for firms and interest groups
that seek to restrict import competition in the United States market. Even if the firms and Governments of
beneficiary countries do not file petitions of their own, they should examine the petitions that are filed each year
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to determine whether any of them would reduce or remove their own benefits under the GSP. If necessary, they
should be prepared to oppose these petitions by participating in the annual reviews.

D. Consider seeking the designation of new products

The GSP Subcommittee can add new products to the list of GSP-eligible items, provided that the goods in
question are not explicitly prevented from obtaining GSP treatment. It is worthwhile for a country or firm to
consider petitioning for the GSP designation of any product that meets the following criteria:

(a) The product is subject to duty on an NTR basis and the tariff is high enough to matter (for example, at
least 1 per cent);

(b) The item has not yet been designated for the GSP;

(c) The country is (among the GSP beneficiaries) one of the principal suppliers of this product to the United
States and/or has plans to expand its production and exportation of this item;

(d) The item is not among those goods that are ineligible for the GSP by statute (that is, the law specifically
provides that certain goods such as textiles, steel products and oil cannot be designated for the GSP
under 19 USC 2463).

Asinthe case of CNL-waiver petitions, countries should be aware that the GSP Subcommittee requires substantial
information in support of such a request. In addition to examining closely the GSP Model Petition (appendix 6),
firms and Governments should consider the option of retaining the services of Washington-based consultants or
law firms that are experienced in the preparation of such petitions.







Vi
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The AGOA is the most recent United States initiative authorizing a new trade and investment policy towards
Africa. It is a non-reciprocal trade preference programme that specifically provides a meaningful opportunity for
eligible sub-Saharan African countries to develop. Congress first authorized the AGOA in 2000 and since then it
has been amended six times and renewed until 30 September 2025.

Under title I-B of the Act, beneficiary countries in sub-Saharan Africa that will be designated by the President
as eligible for the AGOA benefits will be granted what could be called a “super GSP*. While the current GSP
programme contains several limitations in terms of product coverage, the AGOA surpasses the benefits of the
GSP programme by providing duty-free treatment for a wider range of products. These include, upon fulfiment of
specific origin and visa requirements, certain textile and apparel articles that were previously considered import-
sensitive and thus statutorily excluded from the programme. Beyond just duty-free preferences, the AGOA also
includes trade and development provisions.

The AGOA has a country category “lesser developed beneficiary countries” (LDBC) used under the Special Rule
provisions for apparel products. These countries are defined as having a per capita gross national product of
$1,500 or less in 1998, as measured by the World Bank. However, countries must also meet the general AGOA
eligibility requirements and the requirements for apparel benefits to qualify for the Special Rule. Table 7 indicates
the Special Rule status in the column Special Rule for apparel.

The Trade Act of 2002 amended apparel and textile provisions under the original AGOA. It modified certain
provisions of the AGOA by extending preferential treatment to knit-to-shape articles, increasing the cap on
apparel imports, granting LDBC status to Botswana and Namibia, and revising the technical definition of merino
wool. Furthermore, it clarified the origin of yarns under the Special Rule for designated LDBCs and made eligible
for preferences “hybrid” apparel articles (that is, involving cutting occurring both in the United States and in AGOA
countries that does not render the fabric ineligible).

The “AGOA-enhanced” GSP benefits were initially in place for a period of eight years until 30 September 2008,
providing additional security for investors and traders in qualifying African countries. This was subsequently
amended by the AGOA Acceleration Act of 2004, which extended the expiration date from 2008 to 30 September
2015. This element of security is further strengthened by the decision by the Office of the USTR responsible for
GSP matters not to carry out the usual annual reviews of product coverage for AGOA products.

Since the AGOA Accelaration Act provided for a series of preconditions and requires positive actions on the part
of the 48 potential beneficiary sub-Saharan African countries, the actual utilization of the trade benefits depended
on the capacity at institutional level to satisfy those preconditions and undertake the requested actions. The
larger sub-Saharan African countries may have been better equipped to qualify as AGOA beneficiaries than other
LDCs in the region.

Qualifying articles include (a) apparel assembled in one or more AGOA beneficiary countries from United States
yarns and fabrics; (b) apparel made of sub-Saharan African (regional) yarns and fabrics until 2015, subject to a
cap; (c) apparel made in a designated LDC of third-country yarns and fabrics, subject to a cap until 2015; (d)
apparel made of yarns and fabrics not produced in commercial quantities in the United States; (g) textile or textile
articles produced entirely in one LDBC from sub-Saharan Africa; (f) certain cashmere and merino wool sweaters;
(g) eligible hand-loomed, handmade or folklore articles, and ethnic printed fabrics.

In December 2006, the Africa Investment Incentive Act (“AGOA IV”) was introduced and amended portions of
the AGOA. On July 2015, the AGOA was extended until 30 September 2025.

The following paragraphs provide a detailed overview of the provisions of the AGOA.

A. Country eligibility

Any AGOA beneficiary country must be eligible under the normal GSP programme. Additionally, there are two
steps that sub-Saharan African countries must pass to be considered AGOA eligible. First, the country must be
enumerated in the statute itself (19 USC 3706). This list is updated periodically via new legislation. Sec